
 

BEFORE INDEPENDENT HEARING COMMISSIONERS 
AT SELWYN 
 
I MUA NGĀ KAIKŌMIHANA WHAKAWĀ MOTUHAKE  
HEREWINI 
 
IN THE MATTER OF the Resource Management Act 1991  
 
AND  
  
IN THE MATTER OF of the hearing of submissions on the 

Proposed Selwyn District Plan 
 
 
 

 

MEMORANDUM OF COUNSEL ON BEHALF OF KĀINGA ORA – HOMES 
AND COMMUNITIES (SUBMITTER DPR-414) 

Hearing 23– Commercial and Mixed Use Zones  

25 February 2022 

 

GREENWOOD ROCHE  
LAWYERS 
CHRISTCHURCH 
Solicitor:  L J Semple 
(lauren@greenwoodroche.com) 

Submitter’s Solicitor 
Kettlewell House 
Level 3, 680 Colombo Street 
P O Box 139 
Christchurch 
Phone:  03 353 0574 

 



 
2579326-1 
 

MAY IT PLEASE THE PANEL 

1 INTRODUCTION 

1.1 These legal submissions are presented on behalf of Kāinga Ora—

Homes and Communities (Kāinga Ora). As outlined in previous 

hearings, Kāinga Ora’s role is not simply the provision of public 

housing and associated infrastructure but is about initiating, 

facilitating and/or undertaking development and providing a 

leadership and coordination role in the urban development sector 

more generally.1  

1.2 Kāinga Ora’s submission sought amendments to the Commercial and 

Mixed Use Zones (CMUZ) provisions to ensure that the Proposed 

District Plan (PDP) more appropriately provides for residential 

development capacity, housing choice, and affordability in 

commercial centres, and achieves consistency with the direction of 

the National Policy Statement on Urban Development 2020 (NPS-

UD) and the Resource Management (Enabling Housing Supply and 

Other Matters Amendment Act 2021 (Amendment Act). 

2 STATUTORY ASSESSMENT FRAMEWORK 

2.1 The statutory assessment framework is as set out in the legal 

submissions for Kāinga Ora relating to the Strategic Directions 

chapter of this process. Those principles are relevant to all parts 

of the PDP including the CMUZ provisions. 

2.2 The NPS-UD is of particular significance for the CMUZ as it directs 

Councils to provide for increased housing choice and availability near 

centre zones, close to employment opportunities, public amenities, 

and public transport.2 

2.3 Since Kāinga Ora’s initial submission, the Resource Management 

the Amendment Act has come into force, amending the Resource 

Management Act 1991 (RMA) to bring forward and strengthen the 

implementation of the NPS-UD to support greater housing variety 

and choice. The Amendment Act has provided clear direction in 

                                           
1 Evidence of Brendon Liggett, Strategic Directions, at [2.10]. 
2  Objective 3.  
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support of the efficient development of centre zoned land, 

including the provision of residential use. 

2.4 The Amendment Act introduces Medium Density Residential 

Standards (MDRS) in all relevant residential zones. At a 

minimum,3 the MDRS provides for the following on most urban 

sites without resource consent:4 

(a) Three residential units;5 

(b) Building height up to 11m or 12m with a gabled roof. 

This work out to approximately 3 stories;6 and 

(c) Height in relation to boundary at 4m+600.7 

2.5 The MDRS will be imbedded into District Plans by way of a new 

Intensification Streamlined Planning Process to be notified no later 

than 20 August 2022.8 As acknowledged by the reporting officer,9 

it is sensible for the CMUZ provisions to reflect the MDRS. 

3 KĀINGA ORA POSITION ON THE CMUZ PROVISIONS 

3.1 Kāinga Ora’s position aligns with that of the Council on a number of 

matters that are supported or supported in part in the section 42A 

report. These matters are listed in Appendix 1 to the evidence of Mr 

Jeffries. 

3.2 Kāinga Ora continues however to seek amendments in relation to the 

following matters: 

(a) The status of residential activities and units in centre 

zones (CMUZ-MAT2, NCZ-R3, LCZ-R3, and TCZ-R3); 

(b) Permitted building heights (CMUZ-MAT4, LCZ-REQ2, and 

TCZ-REQ2 PREC4 and PREC5) and Height in relation to 

boundary (HIRB) (CMUZ-P5, CMUZ-MAT5, NCZ -REQ3, 

LCZ-REQ3, and TCZ-REQ3); 

                                           
3  RMA, section 77G. 
4  RMA, schedule 3A. 
5  RMA, schedule 3A, cl. 10. 
6  RMA, schedule 3A, cl. 11. 
7  RMA, schedule 3A, cl. 12. 
8  RMA, section 80F. 
9  At 12.114. 
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(c) Setbacks (CMUZ-MAT6 and TCZ-REQ4); and 

(d) Other matters of discretion relating to: 

(i) Urban design (CMUZ-MAT3); and 

(ii) Site coverage (CMUZ-MAT7). 

3.3 The specific detail of Kāinga Ora’s proposed amendments is set out in 

Appendix 2 to Mr Jeffries’ evidence. 

4 RESIDENTIAL UNITS 

4.1 In each of the Town Centre Zone (TCZ), Local Centre Zone (LCZ), 

and Neighbourhood Centre Zone (NCZ) zones one or more residential 

units are a Restricted Discretionary activity (RDA).10 The reporting 

officer states that the RDA status is needed to ensure the amenity 

enjoyed by the residents of the proposed development is not 

impinged.11 

4.2 Kāinga Ora sought that the CMUZ rules be amended so that 

residential units are permitted activities above ground floor level with 

the consequential deletion of CMUZ-MAT2 which provided for matters 

of discretion for residential activities. Consistent with the NPS-UD, 

Kāinga Ora’s submission emphasised that the purpose of centre 

zones is to identify areas for growth and intensification, allowing 

more people to live in places with enhanced community services and 

amenities. As noted by Mr Jeffries:12 

“Not providing any permitted baseline for residential units will 

act as a disincentive for residential development and is 

inconsistent with the direction set out in the NPS-UD around 

enabling a variety of homes with good accessibility, and 

enabling more people to live in or near centre zones. 

… 

Under the PDP, commercial activities such as offices and retail 

are permitted in the centre zones, but there is no permitted 

                                           
10  Under Rule 3 for each.  
11  At 11.89 and 11.91. 
12  At 10.3-10.5. 
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pathway for residential units which are likely to have similar 

effects on the surrounding environment. It is not clear why such 

a distinction should be made for residential units only, or why 

the rules should bias development towards commercial activities 

over residential in what purports to be a mixed use zone 

(CMUZ). 

If the purpose of the RDA status for residential units is to help 

achieve internal residential amenity, then permitted standards 

around matters such as outlook and outdoor living space would 

be a more appropriate and effective way of achieving this.” 

4.3 In our submission, the absence of any permitted baseline for 

residential development in the CMUZ has the potential to become a 

significant disincentive to residential development, contrary to the 

intent of both the NPS-UD and the Amendment Act. As found by the 

High Court in Wallace v Auckland Council13 an RDA does not form 

part of the permitted baseline as it is not permitted as of right, nor 

does it form part of the existing environment even if the zone 

expressly provides for the activity in its purpose because there is no 

certainty that such an activity will actually occur. This means that 

any adverse effects of residential development in centres have the 

potential to be amplified by their comparison to the status quo, 

thwarting the intention of the higher order policy documents both to 

be more enabling of residential development and to recognise that 

urban environments will change over time.  As a matter of sound 

resource management policy, it is therefore submitted that it is 

important that the CMUZ provide for at least one residential unit 

(preferably more) as a permitted activity.  

                                           
13  [2021] NZHC 3095. 
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5 BUILDING HEIGHT 

5.1 Kāinga Ora’s desired heights for the CMUZ are as follows: 

 

 Area 

Height 

Notified s42A Kāinga 
Ora 

TCZ-REQ2 PREC 4 and 5  
(Lincoln Town Centre) 

12m 12m14 18m 

LCZ-REQ215 10m 10m 12m 

NCZ-REQ2 8m 10m 12m16 

5.3 As noted above, the MDRS has introduced 11-12m heights for 

relevant residential zones in urban environments. As a result, many 

residential zones surrounding the CMUZ will be subject to a 12m 

height limit.  In ‘urban centres’, heights of less than 12m would 

result in the surrounding residential areas enabling greater building 

heights than the centre that they relate to.  

5.4 An elevated height of 18m is sought for Lincoln Town Centre because 

of its proximity to Christchurch City and importance as a centre of 

tertiary education. Although the reporting officer suggests that a 

more restrictive building height should apply in order to retain the 

character of the Lincoln Town Centre, the NPS-UD recognises that 

urban environments develop and change over time and that such 

changes are not in and of themselves adverse effects.17 

5.5 Mr Jeffries’ evidence is that intensified residential development is also 

appropriate in rural local centres to enable more people to remain in 

these communities and close to services through different life stages. 

However, should a 10m height be considered more appropriate for 

                                           
14  At 12.116, the s42A report states that height should be retained as notified at 15m. 

However, the notified height was 12m. We understand that in Mr Jeffries’ discussions 
with the reporting officer her indication was that she intended to retain the notified 
height of 12m. 

15  LCZ-REQ2 applies to the urban environments of Prebbleton and West Melton, and the 
rural environments of Dunsandel, Southbridge, and Coalgate. 

16  Kāinga Ora’s submission sought to retain the 8m building height. However, in light of 
the subsequent introduction of the MDRS Kāinga Ora now considers that a 12m height 
is more appropriate.  

17  Objective 4 and policy 6.  
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rural local centres, Mr Jeffries considers that there are other more 

appropriate tools to vary height for these areas. 

CMUZ–MAT4 Height 

5.6 The s42A report accepts the amendments proposed by Kāinga Ora, 

but adds a new matter of discretion requested by Chorus: “Whether 

any reverse sensitivity effects impact on important infrastructure 

where the zone height standard is exceeded by more than 2m.” 

Kāinga Ora does not support this new matter of discretion because 

there has been no evidence to support this amendment, and it 

improperly frames the increased risk of buildings blocking 

transmission or exposure to excessive radio frequency as reverse 

sensitivity effects without such evidence. 

6 HEIGHT IN RELATION TO BOUNDARY 

6.1 Kāinga Ora’s submission requested a comprehensive review of the 

notified HIRB provisions to better provide for flexibility in built form 

while managing the potential for adverse effects to adjoining 

residential properties. Revision to CMUZ-P518, and deletion of CMUZ-

MAT5, TCZ-REQ3, LCZ-REQ3, and NCZ-REQ3 were proposed. 

6.2 Mr Jeffries’ evidence further articulates the amendments sought by 

Kāinga Ora, principally that: 

(a) HIRB rules should only apply to boundaries that adjoin a 

residentially zoned site, and should not apply to site boundaries 

within the commercial zoning.19 

(b) The HIRB angles should not vary by orientation because they 

are overly complex, are difficult to implement, create little 

benefit and may make standardised construction techniques 

more difficult.20 

                                           
18  The s42A report incorrectly states at 10.7 that Kāinga Ora’s submission seeks to retain 

the policy as notified, and recommends that this be accepted.  
19  At 12.9. 
20  At 12.7. 
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(c) For properties adjoining a residentially zoned property a HIRB 

no more restrictive than 4m and 600 should be applied for 

consistency with the equivalent rule in the MDRS.21 

6.3 While the reporting officer considers that the HIRB provisions are 

“necessary to assist in the enhancement of the character and 

amenity of commercial areas”,22 there is no evidence provided to 

support this position. In Mr Jeffries’ expert opinion:23 

“…the notified HIRB rules are overly complicated, insufficiently 

enabling of development, and inconsistent with equivalent 

provisions in other recent proposed district plans. I consider 

that as drafted these rules would lead to poor design outcomes 

and would inappropriately apply a suburban design aesthetic to 

commercial centres. In particular, it is not clear what effect is 

being addressed by applying HIRB rules to boundaries within 

the commercial zones.” 

6.4 Moreover, Mr Jeffries’ recommendations are consistent with those in 

other PDPs.24  In Kainga Ora’s submission, Mr Jeffries position is to 

be preferred having regard to the need to increase residential 

development within relevant zones.  

7 SETBACKS  

7.1 Mr Jeffries supports Kāinga Ora’s amendment to CMUZ-MAT6, which 

seeks to align its language with the NPS-UD, clarify outcomes sought 

and better recognise the shift in urban amenity directed under NPS-

UD Objective 4.25 The s42A report rejects Kāinga Ora’s proposed 

amendment and instead proposes an additional matter of discretion 

for rail corridor setbacks in response to KiwiRail’s submission.  

7.2 Kāinga Ora opposes the introduction of a new matter of discretion for 

rail corridor setbacks as it has the potential to unreasonably limit 

residential activities in appropriate locations and could result in an 

unnecessary and overly restrictive burden on landowners.26 As noted 

                                           
21  At 12.9. 
22  At 12.127. 
23  At 12.5. 
24  At 12.6. 
25  At 9.22. 
26  FS091. 
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by Mr Jeffries,27 the need for this amendment is unnecessary given 

that private property owners do not have a right of access to the rail 

corridor and KiwiRail has existing powers to control access to its own 

rail corridors outside of the district plan. On this same basis, Kāinga 

Ora opposes KiwiRail’s proposed amendments to TCZ-REQ4 for a 5m 

setback where the internal boundary of the site is with the rail 

corridor  

7.3 Kāinga Ora requests that that CMUZ-MAT be amended as per its 

original submission.  

8 OTHER MATTERS OF DISCRETION  

CMUZ–MAT3 Urban Design 

8.1 Kāinga Ora sought the following amendment to clause 1(d) of CMUZ-

MAT3 to better recognise the contribution that greater height makes 

to the vibrancy of a community: 

d) Provides a human scale and Minimises building bulk 

through the provision of articulation and modulation, 

while having regard to the functional requirements of 

the activity; 

8.2 As noted by Mr Jeffries,28 the notified wording could be incorrectly 

interpreted as meaning that smaller scale buildings are more 

appropriate.  

CMUZ–MAT7 Site coverage 

8.3 Kāinga Ora submission sought amendments to CMUZ-MAT7 focusing 

on visual dominance on adjoining residential zones instead of adverse 

effects on the amenity of adjoining or nearby residential areas. As 

noted by Mr Jeffries, the notified wording is overly broad and vague 

with respect to the particular effects being managed. 

9 CONCLUSION 

9.1 Kāinga Ora’s focus for all parts of the proposed plan has been 

squarely on ensuring urban development is supported and enabled as 

                                           
27  At 9.26. 
28  At 9.9. 
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well as seeking that the provisions resulting from this process are 

appropriate, clear and precise. The amendments sought by Kāinga 

Ora will better enable these outcomes, alongside ensuring 

consistency with the NPS-UD and MDRS.  

 

DATED THIS 25TH DAY OF FEBRUARY 2022 

 

L J Semple 

Counsel for Kāinga Ora—Homes and Communities 


	MAY IT PLEASE THE PANEL
	1 Introduction
	1.1 These legal submissions are presented on behalf of Kāinga Ora—Homes and Communities (Kāinga Ora). As outlined in previous hearings, Kāinga Ora’s role is not simply the provision of public housing and associated infrastructure but is about initiati...
	1.2 Kāinga Ora’s submission sought amendments to the Commercial and Mixed Use Zones (CMUZ) provisions to ensure that the Proposed District Plan (PDP) more appropriately provides for residential development capacity, housing choice, and affordability i...

	2 Statutory Assessment Framework
	2.1 The statutory assessment framework is as set out in the legal submissions for Kāinga Ora relating to the Strategic Directions chapter of this process. Those principles are relevant to all parts of the PDP including the CMUZ provisions.
	2.2 The NPS-UD is of particular significance for the CMUZ as it directs Councils to provide for increased housing choice and availability near centre zones, close to employment opportunities, public amenities, and public transport.1F
	2.3 Since Kāinga Ora’s initial submission, the Resource Management the Amendment Act has come into force, amending the Resource Management Act 1991 (RMA) to bring forward and strengthen the implementation of the NPS-UD to support greater housing varie...
	2.4 The Amendment Act introduces Medium Density Residential Standards (MDRS) in all relevant residential zones. At a minimum,2F  the MDRS provides for the following on most urban sites without resource consent:3F
	(a) Three residential units;4F
	(b) Building height up to 11m or 12m with a gabled roof. This work out to approximately 3 stories;5F  and
	(c) Height in relation to boundary at 4m+600.6F

	2.5 The MDRS will be imbedded into District Plans by way of a new Intensification Streamlined Planning Process to be notified no later than 20 August 2022.7F  As acknowledged by the reporting officer,8F  it is sensible for the CMUZ provisions to refle...

	3 Kāinga Ora Position on the CMUZ Provisions
	3.1 Kāinga Ora’s position aligns with that of the Council on a number of matters that are supported or supported in part in the section 42A report. These matters are listed in Appendix 1 to the evidence of Mr Jeffries.
	3.2 Kāinga Ora continues however to seek amendments in relation to the following matters:
	(a) The status of residential activities and units in centre zones (CMUZ-MAT2, NCZ-R3, LCZ-R3, and TCZ-R3);
	(b) Permitted building heights (CMUZ-MAT4, LCZ-REQ2, and TCZ-REQ2 PREC4 and PREC5) and Height in relation to boundary (HIRB) (CMUZ-P5, CMUZ-MAT5, NCZ -REQ3, LCZ-REQ3, and TCZ-REQ3);
	(c) Setbacks (CMUZ-MAT6 and TCZ-REQ4); and
	(d) Other matters of discretion relating to:
	(i) Urban design (CMUZ-MAT3); and
	(ii) Site coverage (CMUZ-MAT7).


	3.3 The specific detail of Kāinga Ora’s proposed amendments is set out in Appendix 2 to Mr Jeffries’ evidence.

	4 RESIDENTIAL UNITS
	4.1 In each of the Town Centre Zone (TCZ), Local Centre Zone (LCZ), and Neighbourhood Centre Zone (NCZ) zones one or more residential units are a Restricted Discretionary activity (RDA).9F  The reporting officer states that the RDA status is needed to...
	4.2 Kāinga Ora sought that the CMUZ rules be amended so that residential units are permitted activities above ground floor level with the consequential deletion of CMUZ-MAT2 which provided for matters of discretion for residential activities. Consiste...
	“Not providing any permitted baseline for residential units will act as a disincentive for residential development and is inconsistent with the direction set out in the NPS-UD around enabling a variety of homes with good accessibility, and enabling mo...
	…
	Under the PDP, commercial activities such as offices and retail are permitted in the centre zones, but there is no permitted pathway for residential units which are likely to have similar effects on the surrounding environment. It is not clear why suc...
	If the purpose of the RDA status for residential units is to help achieve internal residential amenity, then permitted standards around matters such as outlook and outdoor living space would be a more appropriate and effective way of achieving this.”
	4.3 In our submission, the absence of any permitted baseline for residential development in the CMUZ has the potential to become a significant disincentive to residential development, contrary to the intent of both the NPS-UD and the Amendment Act. As...

	5  BUILDING height
	5.1 Kāinga Ora’s desired heights for the CMUZ are as follows:
	5.3 As noted above, the MDRS has introduced 11-12m heights for relevant residential zones in urban environments. As a result, many residential zones surrounding the CMUZ will be subject to a 12m height limit.  In ‘urban centres’, heights of less than ...
	5.4 An elevated height of 18m is sought for Lincoln Town Centre because of its proximity to Christchurch City and importance as a centre of tertiary education. Although the reporting officer suggests that a more restrictive building height should appl...
	5.5 Mr Jeffries’ evidence is that intensified residential development is also appropriate in rural local centres to enable more people to remain in these communities and close to services through different life stages. However, should a 10m height be ...
	5.6 The s42A report accepts the amendments proposed by Kāinga Ora, but adds a new matter of discretion requested by Chorus: “Whether any reverse sensitivity effects impact on important infrastructure where the zone height standard is exceeded by more ...

	6 height in relation to boundary
	6.1 Kāinga Ora’s submission requested a comprehensive review of the notified HIRB provisions to better provide for flexibility in built form while managing the potential for adverse effects to adjoining residential properties. Revision to CMUZ-P517F ,...
	6.2 Mr Jeffries’ evidence further articulates the amendments sought by Kāinga Ora, principally that:
	(a) HIRB rules should only apply to boundaries that adjoin a residentially zoned site, and should not apply to site boundaries within the commercial zoning.18F
	(b) The HIRB angles should not vary by orientation because they are overly complex, are difficult to implement, create little benefit and may make standardised construction techniques more difficult.19F
	(c) For properties adjoining a residentially zoned property a HIRB no more restrictive than 4m and 600 should be applied for consistency with the equivalent rule in the MDRS.20F

	6.3 While the reporting officer considers that the HIRB provisions are “necessary to assist in the enhancement of the character and amenity of commercial areas”,21F  there is no evidence provided to support this position. In Mr Jeffries’ expert opinio...
	“…the notified HIRB rules are overly complicated, insufficiently enabling of development, and inconsistent with equivalent provisions in other recent proposed district plans. I consider that as drafted these rules would lead to poor design outcomes an...
	6.4 Moreover, Mr Jeffries’ recommendations are consistent with those in other PDPs.23F   In Kainga Ora’s submission, Mr Jeffries position is to be preferred having regard to the need to increase residential development within relevant zones.

	7 SETBACKS
	7.1 Mr Jeffries supports Kāinga Ora’s amendment to CMUZ-MAT6, which seeks to align its language with the NPS-UD, clarify outcomes sought and better recognise the shift in urban amenity directed under NPS-UD Objective 4.24F  The s42A report rejects Kāi...
	7.2 Kāinga Ora opposes the introduction of a new matter of discretion for rail corridor setbacks as it has the potential to unreasonably limit residential activities in appropriate locations and could result in an unnecessary and overly restrictive bu...
	7.3 Kāinga Ora requests that that CMUZ-MAT be amended as per its original submission.

	8 Other MATTERS OF DISCRETION
	8.1 Kāinga Ora sought the following amendment to clause 1(d) of CMUZ-MAT3 to better recognise the contribution that greater height makes to the vibrancy of a community:
	d) Provides a human scale and Minimises building bulk through the provision of articulation and modulation, while having regard to the functional requirements of the activity;
	8.2 As noted by Mr Jeffries,27F  the notified wording could be incorrectly interpreted as meaning that smaller scale buildings are more appropriate.
	8.3 Kāinga Ora submission sought amendments to CMUZ-MAT7 focusing on visual dominance on adjoining residential zones instead of adverse effects on the amenity of adjoining or nearby residential areas. As noted by Mr Jeffries, the notified wording is o...

	9 Conclusion
	9.1 Kāinga Ora’s focus for all parts of the proposed plan has been squarely on ensuring urban development is supported and enabled as well as seeking that the provisions resulting from this process are appropriate, clear and precise. The amendments so...

	DATED this 25th day of February 2022
	L J Semple
	Counsel for Kāinga Ora—Homes and Communities


